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The New Financial Landscape for Consumers
Saving for — and into — Retirement

Ryan Wilson
Abstract

This paper describes two new developments in the financial services industry serving older
clients. First, the paper describes the standards of care that financial industry professionals must
follow in their dealings with consumers who are investing for retirement. The paper describes
how a recently-adopted U.S. Department of Labor regulation expanding the fiduciary duty to
individual investors under ERISA may improve the quality of advice retirement investors
receive. Second, the paper evaluates recent proposals by state legislatures, state regulators, and
federal regulators to encourage financial services firms to protect their clients from financial
exploitation by shielding the firms from liability when they hold a transaction to investigate
potential exploitation or when they report cases suspected financial exploitation.



Americans investing for retirement face a financial world that has grown increasingly complex
over the last three decades as they have become more responsible for their retirement security. The
period marks a shift from traditional defined-benefit pensions to a retirement system dominated by
defined-contribution workplace retirement plans when workers have access to a plan. This do-it-yourself
retirement system places not only more of the responsibility on the individual for choosing investments
wisely, but it also shifts the risk of bad choices and market declines on the individual. Retirement
investors face a panoply of products sold by firms and sales people. These firms and sales professionals
have a variety of licenses and registrations, depending on the types of products and services they offer.
These products and services include banking, insurance, and securities products. It can be a difficult task
for an expert to get the formula right, let alone for individuals trying to make it on their own.

At the same time, the financial services industry serving retirement investors faces a changed
landscape as it interacts with an increasing number of older consumers. The industry’s older client base is
growing as the number of Americans who are age 65 or older is increasing. In 2014, there were over 46
million people in the United States age 65 or older according to the Census Bureau. By 2050, the number
of Americans age 65 and older is projected to grow to 83.7 million. *

This paper describes new developments in the financial services industry that will affect how
consumers saving for retirement get financial advice and a new way to protect older consumers when they
are no longer able to manage their money on their own.

First, the paper broadly describes the standards of care that financial industry professionals owe
to consumers when they give advice about investing for retirement. It discusses the newly broadened
fiduciary duty under ERISA and draws conclusions as to whether consumers will benefit.

The paper then examines the benefit to consumers of shielding the financial services industry
from legal and regulatory actions when the industry make good-faith reports about suspected elder
financial abuse. It also examines the benefit of shielding the industry from liability when it holds — delays
or refuses to execute — transactions in good faith to stop or prevent suspected cases of financial
exploitation. It includes consideration of six proposals that include one or both of these provisions. It
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summarizes each proposal. Then, the paper makes recommendations about what a law in this area should
contain.
Duty of Care in the Financial Services Industry

The financial services industry is comprised of three different sectors: banking, insurance, and
securities. In fact, the financial services industry is sometimes described as different industries that
complement and compete with each other to offer an array of financial products and services that
individuals may use to pay bills, save for short-term or long-term goals, insure against future catastrophe,
and save for their retirement. Firms and salespersons in these industries must have a variety of licenses
and registrations, and they may be subject to state, federal law, or a combination of both.

The three sectors are regulated based on the products and services they offer; however, there is
some overlap, especially with industry consolidation, since firms may offer products from more than one
of the industries. The standards of care that industry professionals must follow also vary. The individual
investor may seek advice from financial salespersons, frequently called financial professionals, or
financial advisors as they have become known. These financial advisors may have more than one title,
depending on the products and services they offer. The term “financial advisor” with an “0” is actually a
generic term that the industry has coined; it is not defined in statute or regulation. A financial advisor
may be an insurance producer (the technical term for an insurance agent) or a registered representative of
a broker selling securities. Or the financial advisor may be a representative of an “investment adviser”
with an “e,” which is a firm that offers investment advice about securities. For example

The banking sector offers transactional accounts, such as checking and savings accounts that help
people pay ongoing expenses and save for short-term needs. Banks also offer products for longer-term
savings, such as certificates of deposit (CDs). Banks also offer a wide variety of loans, including fixed-
term secured loans, such as those secured by a home or a car, and a variety of unsecured loans with fixed
repayment periods, as well as open-ended, or revolving, credit products, such as a credit card.

Banking regulation is complex, with multiple regulators having authority over various institutions
and sometimes over the same institutions. Banks can receive a charter — their authorization to operate as
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a bank — from the federal government or from a state. Federally chartered banks are regulated by the
Comptroller of the Currency for the safety and soundness of the institution. State-chartered banks are
regulated for day-to-day safety and soundness by their state banking supervisor, whose title can be
different depending on the state. The state banking supervisor may also enforce state-specific consumer
protection laws. State-chartered banks also have a federal regulator. The Federal Reserve System and the
Federal Deposit Insurance Corporation also share jurisdiction over federally-chartered and state-chartered
banks.

The Consumer Financial Protection Bureau is the primary federal regulator for consumer
protection in the banking industry, although the bureau has examination authority only over larger banks.
The bureau also has consumer protection authority over several non-bank institutions such as mortgage
companies (including originators, brokers, and servicers), payday lenders, and consumer reporting
agencies (commonly called credit reporting agencies). Even though the bureau may not have primary
supervisory jurisdiction, consumers may feel confident that they can contact the bureau with any
complaints they may have. Banks and their employees do not need any additional licenses to sell
traditional banking products, such as certificates of deposit or savings accounts. Banks and their
employees are not held to a specific standard of care when selling traditional banking products. Instead,
banks can violate federal consumer protection laws if they act in an unfair, deceptive, or abusive manner.
The Securities Industry — Brokers and Investment Advisers

Securities are investments — something that depends on someone else’s labor for its value. The
term “securities” includes stocks and bonds; mutual funds; variable annuities, which include
characteristics of both insurance and securities; and can even include individualized investments that
incorporate some or none of these other items. The U.S. Securities and Exchange Commission (SEC) is
the primary federal regulator of the securities industry, which includes securities brokers and investment

advisers.



Securities Brokers
Brokers are securities firms that conduct trades on behalf of clients.” They can range from small

firms to large, nationally recognized names. Brokers can be full-service, with face-to-face meetings
between their representatives and clients, or they can conduct business exclusively online without ever
having met their client face-to-face. The sales professionals for brokers are known as registered
representatives, whether they work in-house for the firm or contract independently to sell securities for
the firm.

Federal securities law requires brokers to become members of a Self Regulatory Organization
(SRO). The SRO regulates the day-to-day activities of the brokers and their registered representatives.
The largest SRO is the Financial Industry Regulatory Authority, commonly known as FINRA. FINRA
regulates such activities as record-keeping, educational requirements and testing, and recommendations to
clients. Under FINRA’s rules, brokers must “have a reasonable basis to believe that “a recommended
transaction or investment strategy involving a security or securities is suitable for the customer” based
their customers’ investment profile.* The recommendation must also be consistent with the customer’s
best interest. Instances in which the SEC or FINRA have found a broker’s actions to be inconsistent with
the customer’s best interest include making a recommendation motivated by higher commissions rather
than establishing an appropriate portfolio for the customer and making a recommendation of one product
over another because of a higher commission.”

FINRA’s rules must go through a notice and comment period similar to federal agency rules. In
fact, FINRA rules go through a comment period with FINRA, as well as a federal comment period
supervised by the SEC. Brokers and their representatives receive compensation through commissions
their clients pay on transactions.

Investment Advisers

Investment advisers are firms that give advice about investing in securities. They frequently

manage the investments of their clients. Investment advisers owe a fiduciary duty to their clients to act in

the clients’ best interests. An investment adviser’s fiduciary duty is derived both from the common law



concept of agency and from Section 206 of the Investment Adviser’s Act of 1940. Section 206 is an anti-
fraud provision, and Section 206(2) prohibits an investment adviser from engaging “in any transaction,
practice, or course of business which operates as a fraud or deceit on any client or prospective client.” In

the case of SEC vs. Capital Gains Research Bureau, the U.S. Supreme Court said that the Investment

Advisers Act recognized “the delicate fiduciary nature of an investment advisory relationship.”

There is no right to bring a private action to enforce the fiduciary duty under the Investment
Advisers Act. The Act is enforced by the SEC or state securities regulators. The nature of the fiduciary
duty under the Act is determined by how securities regulators enforce the duty and how the duty is
interpreted by the courts. The Capital Gains Court noted that “courts have imposed on a fiduciary an
affirmative duty of ‘utmost good faith, and full and fair disclosure of all material facts,” as well as an
affirmative obligation ‘to employ reasonable care to avoid misleading’ ... clients.”®

Whether investment advisers must register with the SEC or a state securities regulator depends on
the value of the assets they manage on behalf of their clients. If an investment adviser manages $100
million or more of client assets, they are required to register with the SEC. If they manage less than $100
million of client assets, they are required to register with their state securities regulator. Representatives
of investment advisers and brokers must register with their state securities regulator. Investment advisers
receive fees based on the amount of money they manage on behalf of their clients, commonly referred as
an assets under management fee.

The Life Insurance Industry

The insurance sector, including the life insurance sector, is primarily regulated by the states.
While some life insurance is sold directly to the public, most life insurance products, especially those with
savings component, are sold through agents and brokers, collectively known as insurance producers. The
life insurance industry offers two product classes that people planning for retirement might use: life
insurance and annuities.

An annuity is an insurance product that offers the possibility of a stream of income for a set
period or for the life of the annuitant. When the stream of income begins within a month, the product is
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known as an immediate annuity. An immediate annuity offers a fixed sum for a specified period of time
or for the life of the annuitant. Newer immediate annuity products offer features such as a guaranteed
minimum payout or having a death benefit. These features have a cost, which is reflected in lower
monthly payments or higher up-front fees.

Deferred annuities offer the ability of taking a stream of income at a later date. Most deferred
annuities, though, are used as investments and never actually used to fund a stream of income. The
insurance industry identifies two types of deferred annuities: fixed and variable. Fixed annuities usually
pay a fixed rate of interest over time. They have become more attractive than bank certificates of deposit
because they generally pay higher interest rates, especially in today’s low-interest-rate environment.
Variable annuities share attributes of securities. As their name implies, their value can vary with the
value of the securities that underlie them. Variable annuities frequently have subaccounts that act like
mutual funds, pooling investments in multiple stocks. The offer long-term growth tied to the markets.
Many variable annuities offer a floor to protect against down-side risk. Like immediate annuities, they
also offer death benefits and minimum payouts. These features are not without a cost.

Because variable annuities and variable life insurance are regulated as securities under the federal
Securities Act, they must be sold by a broker and are subject to FINRA’s suitability rules. Most states
also have a suitability rule or statute that applies to fixed and variable annuities. The latest version of the
Model Suitability Rule adopted by the National Association of Insurance Commissioners is based on
FINRA'’s suitability rule. Life insurance is not generally subject to a suitability requirement except in
Minnesota.

Fiduciary Duty under ERISA

The Employee Retirement Income Security Act of 1974 (ERISA) sets minimum standards for
most pension plans established by the private sector to provide protection for individuals in the plans.”
Under ERISA, a retirement plan, whether a defined benefit or defined contribution plan, must have at
least one fiduciary named in the plan. Many plans have more than one. Whether a person or entity is a
fiduciary is determined by the functions that the person or entity performs for the plan, and most of the
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actions involved in operating a plan make the person or entity performing them a fiduciary. One of these
functions is advising the plan or its participants about investing plan assets.

There are four fiduciary duties under ERISA, all of which are spelled out in the statute.? ERISA
fiduciaries have a duty to act in the sole interest of the plan and plan participants. Persons or entities that
give advice to participants, including those invested through a defined contribution plan, must give advice
in the best interest of the plan participant. Second, they must carry out their duties prudently. This duty
requires ERISA fiduciaries to carry out their duties as a person with specialized experience and
knowledge would act in a given situation. Third, they must diversify plan investments, unless doing so
would be imprudent. Finally, they must follow plan documents, unless doing so would violate ERISA.
In addition, ERISA fiduciaries are subject to a prohibited transaction rule. This rule prohibits an ERISA
fiduciary from participating in specified transactions, particularly those with a high potential for abuse or
that present conflicts of interest.’®

The DOL shares authority to enforce ERISA’s fiduciary duty. Under ERISA, plan participants,
beneficiaries, and fiduciaries may bring a private action to recover benefits due under the plan or enforce
a right under the plan. ERISA fiduciaries are personally liable for a breach of their duty.™® ERISA also
authorizes prevailing parties to recover attorneys’ fees.

People who rolled their money out of an ERISA plan have not enjoyed the same level of
protection as when they were in the plan. In 2010, the Department of Labor (DOL), which has regulatory
authority under ERISA, proposed a new rule to expand ERISA’s definition of fiduciary. The proposal
would extend ERISA’s fiduciary protections beyond the money inside the plan. Under that proposal, all
people advising plan participants would be subject to ERISA’s fiduciary duty when they took money
from their plan accounts. ERISA requires plan fiduciaries to manage plan assets prudently and with
undivided loyalty to the plan, plan participants, and plan beneficiaries."* Fiduciaries must also refrain
from engaging in “prohibited transactions,” which ERISA prohibits because plan fiduciaries may have

conflicts of interest in these transactions. These conflicts include accepting compensation based on the



recommendation — or in other words a commission. DOL withdrew the proposal after extensive
resistance from brokerage, banking, and insurance sectors.

DOL resubmitted a proposed rule in 2015. The 2015 DOL proposal again extended ERISA’s
reach to transactions that move money out of ERISA plans. People giving advice to plan participants
who roll their plan money into an Individual Retirement Arrangement (IRA), or from one IRA to another,
out of an IRA, or out of a covered account would be subject to ERISA’s fiduciary duty."? The proposed
rule included ERISA’s limits on fees. Industry groups and firms from the brokerage and insurance
sectors complained vociferously. To continue commission-based accounts and other prohibited
transactions, the transaction would have to be covered by the Best Interest Contract Exception (BICE).
Under the proposed rule, financial institutions and advisors would have to agree by contract to give only
advice in the best interest of the participant. Only certain asset classes would be covered by the BICE,
which would effectively prohibit products not covered.

DOL received over 3,000 comments about the proposal. Most industry comments were critical.
Industry complained that the BICE would have been overly narrow and would have required cumbersome
disclosures. In addition, industry maintained that the BICE would have prohibited them from offering
proprietary products. Industry also complained about the preference for low-fee or low-cost products
over all other financial products. It is not always true that the lowest-cost financial product is the best
suited for all individuals.

In April 2016, DOL released a final rule almost a year after releasing the proposed rule. The final
rule included several changes from the 2015 proposed rule. The final rule clarifies when a person has
made a “recommendation” covered by the rule. Educational materials and advice to ERISA plan
participants, such as plan information or general financial, investment, or retirement information will not
constitute a recommendation. The rule treats IRA owners differently because there is no general plan and
all advice is directed to an individual. The final rule also clarifies that marketing oneself or one’s services

without making a recommendation does not require fiduciary advice.
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The final rule also changes the BICE in several ways. The contract now applies only to IRAs and
non-ERISA plans. The contract can also be signed along with other documents. The final rule also
allows sales of proprietary products, as well as insurance products and other commission-based products.
The preamble to the rule also clarifies that advisors are not required to recommend the lowest-fee option
if another product is better suited for a client. The final rule also grandfathers existing clients and has a
phased implementation, with full implementation delayed until January 1, 2018.%

The industry reaction to the final rule can best be described as cautious, with perhaps a quiet sigh
of relief. Few have been openly critical. Many have praised DOL for listening to industry concerns about
workability.** However, some speculate that opponents could still mount a legal challenge.

The Best Protection for the Consumer

The FINRA suitability rule, the Investment Adviser Act fiduciary duty, and the ERISA fiduciary
duty all require financial services firms to act in their clients’ best interests. ERISA’s fiduciary duty is
broader because it reaches all financial services firms that advise retirement investors, regardless of the
type of products they offer. Whether a standard truly best serves the consumer is a function not only of
the level of the duty of care but also of how that duty is enforced. For example, The Investment Advisers
Act imposes a fiduciary duty on advisers, but consumers who have been wronged by a breach of the
fiduciary duty under the Act must wait for the SEC or a state securities regulator to bring a case because
there is no private enforcement under that Act. FINRA'’s suitability rule can be enforced by the SEC or
FINRA, but a consumer may also bring a case for relief in a FINRA arbitration hearing.™

ERISA has a fiduciary duty of care, but its ultimate success at protecting consumers will depend
on how well the final rule is enforced. It also authorizes private enforcement and even class-action
lawsuits, in addition to enforcement by the DOL. Financial institutions that violate BICE could also be
sued for breach of contract and could face class action lawsuits. Allowing individuals who have been
wronged to sue will increase their chances of getting redress limited resources regulators have for

enforcement.
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Diminished Capacity, Financial Exploitation, and the Financial Services Industry
Financial capacity is “the ability “manage money and financial assets in ways that meet a

person’s needs and which are consistent with his/her values and self-interest ....”*° It involves a number
of skills, including managing a checkbook, identifying and counting money, understanding debt, and
judging the risks and benefits associated with an investment."” Decline in these skills is often an early
warning sign for Alzheimer’s disease or other dementias, since math and money management skills are

some of the first abilities to decline in the early stages of dementia.'®

Alzheimer’s disease and other dementias are correlated with age. The vast majority of those
estimated to have Alzheimer’s disease are age 65 and older.”® Individuals who have diminished financial
capacity may be unable to recognize warning signs of fraud. They may also be more vulnerable to

financial exploitation by the persons who are helping to manage their finances.”

Financial services firms are in a unique position to notice signs of possible diminished financial
capacity, fraud, or financial exploitation. Firms can see the types of transactions their clients typically
make and the frequency with which they make them. Firm representatives help clients decide which
financial products to purchase, and they may notice if a client’s financial practices change.
Representatives may even see a client face-to-face on a regular enough basis to be able to notice other
changes in behavior or appearance that could be early signs of dementia. They may even notice these
signs before family members, especially if the family member does not live nearby or does not discuss
financial matters with their loved ones. As the number of clients who have Alzheimer’s disease or other
dementias has grown, the industry has seen a larger number of clients who are vulnerable to fraud and
financial exploitation.

Mandatory Reporting of Financial Exploitation — Federal Level

The federal Financial Crimes Enforcement Network (FInCEN), a division within the U.S.

Department of the Treasury, collects and analyzes information on suspected financial crimes and

disseminates the information to law enforcement agencies. FINCEN gets its information from financial
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services firms when they file a suspicious activity report (SAR) and other reports. Financial institutions
in all sectors file SARs on illegal or questionable financial transactions. Filing a SAR is mandatory for
transactions involving criminal activity if the aggregate amount of the transaction or transactions is at
least $5,000 (or $2,000 for money services businesses such as Western Union). Firms may also file
voluntarily if the aggregate amount does not reach the mandatory filing threshold.* In this way, a SAR
has elements consistent with state mandatory reporting laws and elements consistent with permissive

reporting laws. A SAR is generally confidential.

FinCEN issued an advisory notice in 2011 telling financial institutions how to file a SAR about
suspected elder financial exploitation.”” The advisory included examples of “red flags” that indicate
potential elder financial exploitation and a request that SARs include the phrase “elder financial

exploitation” in the narrative section if they involved cases of suspected elder financial abuse.

After the advisory, FInCEN noted a significant increase in the number of SARSs using the phrases
“elder financial exploitation” and “elder financial abuse.” FinCEN reported 806 SARs using these terms
in the six-month period immediately before releasing the advisory and 2,161 in the six-month period
immediately after it, an increase of 1,355.%° Institutions continued to file SARs noting financial
exploitation at the increased rate throughout the rest of the reporting period, 18 months following the
release.”® FinCEN stated the SARs described patterns of financial exploitation by relatives or others close
to elderly victims. FinCEN noted that many of the cases described coercing or cajoling the victim into

transactions that benefitted the perpetrator at the victim’s expense or through power of attorney abuse.”

FinCEN has since altered the SAR form so that elder financial exploitation is now a “check-off”
box category instead of requiring firms to note it in the narrative. This should make filing a financial
exploitation SAR easier for firms and make it easier for regulators to identify trends in financial

exploitation.
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Mandatory Reporting of Financial Exploitation — State Level

All states require third party to report suspected cases of elder abuse to state or local adult
protective services departments. These laws generally shield reporters from civil liability so long as the
report is made in good faith, even if the report turns out to be erroneous. Who is required to report varies

by state.

Some states include elder financial exploitation within their statutes. Required reporters could
include banks, securities firms, and insurance companies. The National Adult Protective Services
Association and the New York County District Attorney’s Office published a study in 2013 of state
reporting statutes. At that time, 23 states and the District of Columbia required financial institutions to
report cases of suspected elder financial exploitation.® In some states, the law specifically states that
financial institutions must report. Generally, laws in these states apply only to banks, credit unions, and
other depository institutions, but not to the insurance or securities firms unless otherwise specified. In
other states, mandatory reporting laws require all “persons” to report suspected elder abuse or financial
exploitation. All financial services firms, including banks and credit unions, as well as securities and
insurance firms, are included in the definition of a “person” in these states. Two states, Georgia and
Nevada, passed mandatory reporting for financial institutions in 2015. In both cases, the term “financial
institution” specifically includes securities firms, both brokers and investment advisers, for the purpose of

reporting financial exploitation.

Permissive Reporting of Financial Exploitation

Unlike some other states, lowa and Virginia specifically permit, but do not require, financial
institutions to report suspected financial exploitation. Iowa’s law permits an employee of a financial
institution to report financial exploitation to the state’s Department of Human Services. Like many
others, the Towa law uses a definition of “financial institution” that includes only depository institutions

such as banks or credit unions.
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Virginia’s reporting statute permits financial institutions to report cases of suspected financial
exploitation. Under the Virginia reporting law, the term “financial institution” is broadly defined. It
includes not only banks and credit unions, but also securities firms and insurance companies — all three
sectors of the financial services industry.?” Virginia’s law was later amended to include accounting firms

under the definition of financial institution.?

Barriers to Reporting

Financial services firms are in a good position to notice and to report cases of suspected
diminished capacity or financial exploitation but say they face two major barriers. Firms can, in some
instances, be held civilly liable for refusing to execute — or holding — a transaction. To be successful, a
plaintiff would have to show that holding the transaction caused harm.? Firms are also wary about the
potential for violating privacy regulations for reaching out to a third party to report their concerns. These

concerns are not completely without merit.

The Gramm-Leach-Bliley Act of 1999 (GLBA\) is the basis for protecting consumer privacy in
the financial services industry under federal law. Generally, GLBA’s privacy provisions require financial
firms to obtain consumer consent before disclosing private information to unaffiliated third parties by
describing the disclosure and their privacy policies. Consumers consent by not opting out of the

disclosure.

To allay industry concerns about violating federal privacy regulations, federal financial regulators
issued joint guidance in 2013 on privacy law and regulations under GLBA.*® The guidance clarified the
regulators’ view that GLBA privacy requirements do not prevent a financial institution from reporting
suspected elder financial abuse to local, state, or federal agencies, either at the agency’s request or at the
financial institution’s initiative. Some GLBA privacy provisions specifically permit sharing this
information under appropriate circumstances.*" In a footnote, the guidance states that it applies only to

GLBA privacy requirements and “does not address any other federal or state laws that may regulate such
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reporting.” The guidance goes on to note that it “does not specifically address risk management
expectations for financial institutions related to the reporting of elder abuse.”** In other words, the
guidance does not address a firm’s actions to mitigate the possibility of being sued or of any potential

regulatory liability under another law.

Shielding Industry for Reporting and Holding Transactions
In 2010, Washington State became the first jurisdiction to authorize a financial institution to hold
a transaction when it enacted SB 6202.%° Other states took notice. In 2014, Delaware followed suit with

a similar bill, HB 417.3* Missouri became the third state to pass hold legislation in 2015, with SB 244.%

Like “Good Samaritan” laws, which protect persons from civil liability when they come to the
assistance of someone in medical distress, these new laws generally shield a financial services firm from
liability when it temporarily holds or refuses to execute a transaction because the firm believes the
transaction is being used to financially exploit a consumer. Such legislation recognizes that it is far easier

to keep the money in the account than to recover it after fraud or financial exploitation occurs.

In addition to the action in state legislatures, regulators and industry groups began looking at this
type of proposal during 2015. The North American Securities Administrators Association (NASAA)
adopted a model law on the same subject, and the Financial Industry Regulatory Authority (FINRA)
proposed a rule on the subject. The drafters of both the NASAA model and the FINRA proposed rule
used the Missouri legislation as the starting point for their work. The National Association of Insurance
and Financial Advisors (NAIFA), the trade association for independent life insurance and securities sales
representatives, called on the National Association of Insurance Commissioners in 2015 to develop model

legislation adapted to the insurance sector based on the Missouri legislation.®

Two U.S. senators have introduced legislation at the federal level, S. 2216, the Senior$afe Act of

2015. S. 2216 shields financial institutions and their employees from liability if they report suspected
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financial exploitation and follow the bill’s requirements. The federal bill does not include an

authorization to hold a transaction.

The Washington, Delaware, and Missouri bills, the NASAA model, the FINRA rule, and the
Senate bill — collectively the proposals — provide incentives for financial services firms to protect their
customers who may have diminished financial capacity or who might be victims of financial exploitation.

They do not protect an otherwise competent consumer from merely making a bad financial decision.

Below is a brief description of each proposal in the order in which they were introduced.

Woashington

Under SB 6202 of 2010, a “financial institution” may hold a transaction if the financial institution
reasonably believes financial exploitation is involved. Securities firms, both investment advisers and
brokers, are specifically included in the definition of “financial institution” under the statute. Once the
hold is placed, the law requires firms to report the case to state authorities. The initial hold expires 10
days after the firm placed the hold if the transaction involves securities and 5 days after placing the hold if

it does not involve securities. A court may order an extension of the hold or order injunctive relief.

Firms and their employees are immune from criminal, civil, and regulatory liability for acts made
when they hold or disburse funds under the act, so long as they are done in good faith. They also receive
immunity for participating in making a report, providing documentation, or allowing access to records if
done in good faith. Financial institutions must give their new employees training that includes how to

recognize financial exploitation and how to report under state law.

Delaware

HB 417 of 2014 requires an employee of a “financial institution” who has reasonable cause to
believe that financial exploitation has occurred, is occurring, or will occur (including attempted financial
exploitation) to follow a firm’s internal written policy, program, plan, or procedure for reporting financial
exploitation. In turn, firms are required to have a policy, program, plan, or procedure that includes
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reporting cases of suspected financial exploitation. Brokers and investment advisers, along with banks,
credit unions, and other depository institutions, are specifically included in the definition of “financial

institution” under the bill.

The law requires the financial institution to report the suspected financial exploitation to the state
Department of Health and Social Services, and it permits reporting to agencies such as the Delaware
Department of Justice and the Federal Trade Commission. HB 417 also permits the institution to hold a
transaction if it reasonably believes financial exploitation has occurred. The initial hold expires 10 days
after it was placed. A hold can be extended for up to 30 days by an investigating agency or the firm if it
has not heard back from the Department of Health and Social Services or the Delaware Department of

Justice. The firm may also seek injunctive relief in court.

A person or entity that participates in holding a transaction and for reporting under the bill is
immune from civil, administrative, and criminal liability as long as they acted in good faith. A person or
entity is not liable for not holding or releasing a transaction so long as the person or entity acted in good

faith and otherwise complied with the act.

Missouri

In 2015, Missouri passed a financial exploitation reporting law that covers only brokers. SB 244
authorized certain employees at a brokerage firm, called “qualified individuals,” to notify the state’s
Department of Health and Senior Services and the state securities commissioner if they reasonably
believe that financial exploitation has occurred, has been attempted, or is being attempted. Subsequent to
this notification, the qualified individual may notify an immediate family member, legal guardian,

conservator, co-trustee, successor trustee, or agent under a power of attorney.

A qualified individual may hold a request for a disbursement from a brokerage account if:

o the broker or qualified individual reasonably believes the disbursement will result in financial
exploitation; and
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o the broker or qualified individual
o makes a reasonable effort to notify all parties authorized to transact business on the
account within two business days; and

o notifies the agencies within three business days.

A hold on a disbursement lasts for up to 10 business days, and a court may extend the hold.

A broker, broker’s agent, or qualified individual is immune from civil liability for reports made or
holds executed under the bill if they act in good faith and exercise reasonable care. The state securities
commissioner is required to have a website with training resources on detection and prevention of

financial exploitation.

North American Securities Administrators Association

The North American Securities Administrators Association (NASAA), the professional
organization of state and territorial securities administrators, has drafted a model for its members to use at
the state level either as the basis for draft legislation or a regulation in their jurisdictions. The model
requires prompt notice to Adult Protective Services and the securities commissioner. Firms may also
notify a third party previously designated by the victim (an emergency contact). The NASAA model

applies to brokers and investment advisers, and allows a “qualified employee” to make the notification.

The firm may hold a disbursement from the account if (1) the firm or qualified employee
reasonably believes the disbursement will result in financial exploitation; and (2) immediately (within two
business days after the requested disbursement) provides written notice to all parties authorized to transact
business on the account, as well as notifying APS and the securities commissioner. The firm must
immediately initiate an internal review of the suspected financial exploitation and report the results to the

agencies within seven business days.

A hold lasts for up to 10 business days after the hold was placed on the disbursement, unless one
of the agencies requests an extension. A court may also extend the hold or provide other protective relief.
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A firm that, in good faith and exercising reasonable care, delays disbursement is immune from
administrative or civil liability. The firm may provide access or copies of records that are relevant to the

financial exploitation investigation.

A qualified employee who, in good faith and exercising reasonable care, notifies a third party
under the model is immune from administrative and civil liability. A broker that, in good faith and
exercising reasonable care, holds a transaction under the model is immune from administrative and civil

liability.

FINRA Proposed Rule

The U.S. Securities and Exchange Commission is the primary regulator of the securities industry,
but federal law also requires brokers and their representatives to register with a self-regulatory
organization (SRO). The largest SRO, the Financial Industry Regulatory Authority (FINRA), has
proposed changes to its rules to combat elder financial exploitation and help protect consumers who have

diminished financial capacity.

Under the proposed rule, brokers must make a reasonable effort when setting up a new account to
obtain the name and contact information of a “trusted contact person” who is not authorized to transact
business on the account. Brokers must disclose that they are authorized to contact this person. Brokers
will not be held liable for not having the information if they make reasonable efforts to obtain the name

and contact information.

Brokers, through a “qualified person,” are authorized to place a temporary hold of up to 15 days
on transactions that involve disbursement of funds or securities from the suspected victim’s account.
There must be a reasonable belief that financial exploitation has occurred or was attempted, is occurring
or being attempted, or will occur or be attempted. The broker may extend the hold for 15 additional days
if an internal investigation supports the reasonable belief about financial exploitation. A court may also

extend the hold.
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Compliance with the proposed rule is a “safe harbor” for brokers when they place a hold. This
likely would protect the broker from a FINRA enforcement action. However, a FINRA rule cannot grant
legal immunity because it is not a government actor. Compliance with the rule may be used as evidence

for a defendant in a trial.

Federal Senior$afe Act of 2015

Senators Collins and McCaskill have introduced a bill at the federal level, S.2216, the Senior$afe Act
of 2015. The bill does not authorize a hold or require reporting. The bill gives immunity, including in
any civil or administrative proceeding, to an individual or covered financial institution for making a report
about suspected exploitation of a “senior citizen” (a person age 65 or older) to a “covered agency.” An
individual qualifies for immunity if employed as a supervisor, compliance officer, or legal advisor at a
“covered financial institution.” The individual must also have received training regarding identification
and reporting of suspected exploitation and made the disclosure in good faith and with reasonable care. A

financial institution qualifies if it provides the training to each officer or employee who:

e isasupervisor, compliance officer, or legal advisor;
e may come into contact with a senior citizen as a regular part of their duties; or

e may review or approve the financial documents, records or transaction of a senior citizen.

The term “covered financial institution” includes banks, credit unions, broker-dealers, and investment
advisers. The term “covered agency” includes state and federal regulatory agencies, law enforcement,

and state adult protective services agencies.

Recommendation
These proposals represent novel incentives for financial services firms to use their unique skills and
relationships with their clients to protect consumers from financial exploitation. All of the proposals

contain elements worth emulating. Five of the six include the element of a transaction hold to protect the

consumer from losing money. Four of the six include a section on training. Three embrace the concept of
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an emergency contact person who is not authorized to transact business on the account. The ideal
proposal would have the following elements. States considering drafting legislation or regulations in this

area should include these elements.

e Arreasonable initial hold period to allow the firm to stop a transaction before the money is
gone. Most proposals have a period of up to 10 days for the initial hold at the firm’s discretion.
One had a 10-day period for accounts with securities and a 5-day period for other accounts,
including a transaction account such as a checking account. Firms are in the best position to
quickly stop a transaction when they suspect financial abuse. Having an initial hold period longer
than 10 days may rest too much discretion with the firm.

¢ Mandatory reporting of suspected cases of financial exploitation. Mandatory reporting is the
strongest incentive to encourage financial services firm to report these cases to authorities.
Notifying other parties on the account after the transaction has been held is also important.

e Ability to extend the hold, with court approval, and including other court-ordered
injunctive relief. Being able to extend the hold beyond the initial period continues protecting the
consumer from losing money when a firm has been unable to determine whether the transaction
amounts to financial exploitation, especially when there is some evidence financial exploitation
has occurred but perhaps not yet strong enough for law enforcement to bring a case. Requiring
court oversight is good for an extension because it protects the consumer against someone at the
firm holding a transaction for an unreasonably long period. A court may not require specific
statutory authority to order other injunctive relief, but spelling it out in the statute could remind a
court that it has that power in states that do not require specific statutory authority.

o Shielding the financial institution and its employees if they acted in good faith and with
reasonable care. Shielding financial institutions and employees from civil and administrative
liability if they are involved in holding the transaction or making a report is the best incentive to
encourage firms and their employees to act in the consumer’s best interest. The shield should be
available to institutions and employees who acted in good faith and with reasonable care. Having
both adds an additional layer of protection.

e Covering all financial services firms. Consumers use products and services from all sectors of
the financial services industry. The best proposal covers all three sectors: banking, securities, and
insurance.

e Training for employees. Financial services professionals are not trained law enforcement
officers or medical professionals, but there are signs of financial exploitation they should
recognize and are in a position to recognize in their client before other people could reasonably
do so. The training should also include state-specific information on how to file a report and the
mechanics of holding the transaction. Training is essential to helping firms and their employees
have a meaningful role in combating financial exploitation.

o Reasonable effort to obtain emergency contact information. Having an emergency contact on
file makes the decision of which family member to contact less difficult when the firm is
concerned about its client and needs good information in a hurry. Firms should not be held liable
if a client refuses to provide contact information. The emergency contact information should be
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updated when other information about the account is updated so that the firm has the most current
information available.
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